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THE SHERMAN ANTI-TRUST ACT. 



VICTOR MORAWETZ. 



It has been the fashion, at least in Wall Street circles, 
to condemn the Sherman Anti-Trust Act without reserve. 
It has been asserted that the Act embodies a reactionary 
attempt to arrest the evolution of modern business 
methods, and that, if enforced consistently, the Act would 
check our industrial progress and, by making it impossi- 
ble to carry on business effectively, would restrain the 
trade and commerce which it was designed to protect. I 
believe that these views in great measure are due to 
misapprehension as to the meaning and effect of the Act 
and, perhaps, also in part to unenlightened self-interest. 

The Anti-Trust Act contains two prohibitions. Section 
i prohibits contracts, combinations, and conspiracies in 
restraint of interstate or foreign trade or commerce. 
Section 2 prohibits monopolies and attempts to monopo- 
lize, and combinations or conspiracies to monopolize, any 
part of interstate or foreign trade or commerce. On 
their face, these prohibitions appear to enforce only 
established principles of the common law. Certainly they 
do not seem revolutionary, or in conflict with sound 
political and economic policies. But it has been asserted 
that the courts have construed these prohibitions as for- 
bidding every contract or combination that in any degree 
diminishes competition, and that the Act thus construed 
would render unlawful and criminal many industrial 
contracts and combinations that are necessary to the 
successful conduct of business and that always have been 
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considered fair and proper throughout the civilized world. 
This is a mistake. The courts never have decided that 
industrial combinations are prohibited by the Act solely 
on the ground that they diminish competition, and the 
courts never have condemned as unlawful contracts and 
combinations that are necessary to the successful conduct 
of trade and commerce and that prior to the passage of 
the Act were deemed lawful and proper. It is true that 
there are dicta in some of the opinions of the judges 
which, taken alone, may furnish some basis for these 
criticisms and fears ; but the mere dicta of judges are not 
binding as precedents. Only actual decisions control in 
future cases, and there are no actual decisions that the 
Act has any such effect as has been asserted. 

The decisions relating to combinations of railway com- 
panies involve a principle which does not apply to com- 
binations of manufacturers, merchants, or others engaged 
in industrial enterprises. The railways are the principal 
highways of interstate commerce, and any action of the 
railway companies or of others that would block the 
transaction of commerce upon these interstate highways, 
or that would place an additional burden or charge upon 
the commerce transacted on these highways, necessarily 
would operate as a direct restraint upon the interstate 
commerce of the people of the United States. For this 
reason, in the famous Debs case, the Supreme Court 
decided that a combination or conspiracy of striking em- 
ployees to stop the operation of the railways necessarily 
operated as a restraint of interstate commerce, and there- 
fore was in violation of the Anti-Trust Act. In the 
Joint Traffic Association cases the Supreme Court went 
a step further and held that contracts or combinations 
among railway companies to fix and maintain rates upon 
competitive traffic operated as a restraint of interstate 
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commerce, because the natural and direct effect of such 
contracts and combinations was to maintain rates at a 
higher level than otherwise would prevail. If a com- 
bination to stop completely the transaction of commerce 
upon the interstate railways was a restraint of interstate 
commerce, as decided in the Debs case, the court very 
properly could hold that a combination of the railway 
companies to fix and maintain their charges or tolls at a 
higher level than otherwise would prevail (which was 
the object of the combination) was a restraint of inter- 
state commerce. But it should be observed that in these 
Traffic cases the combinations were in restraint of inter- 
state commerce, and unlawful not because they restrained 
commerce of the railway companies which entered into 
the combination, nor because they diminished competition 
in interstate commerce, but because their natural and 
direct effect was to increase the tolls or charges payable 
by the public upon all interstate commerce over the rail- 
ways. 

There may be a difference of opinion among railway 
men whether the prohibition of combinations to pool 
competitive traffic, or to maintain at a higher level than 
otherwise would prevail the charges upon competitive 
interstate traffic, was injurious to the railway companies. 
I, for one, do not think that it was, and I believe that my 
opinion is supported by subsequent experience. But 
certainly it cannot be asserted that the prohibition intro- 
duced a new rule of law or was revolutionary in its effect. 
Long before the passage of the Sherman Anti-Trust Act, 
such contracts and combinations were unlawful in many, 
if not all, of the states, and such contracts always were 
considered by the railway companies themselves as prac- 
tically unenforceable. They were made principally to be 
broken. Besides, the desirability of such contracts, from 
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the point of view of the railway companies, in great 
measure has been removed by the enforcement of the 
Elkins Act against rebates. 

In the Northern Securities case it was held that a 
combination to vest in a holding company a majority of 
the stocks of two companies owning parallel and com- 
peting lines that were highways of interstate commerce 
was in violation of the Anti-Trust Act. If, as decided in 
the prior cases, a contract or combination among railway 
companies to fix and maintain rates as to competitive 
interstate commerce was in restraint of the interstate 
commerce of the public, and therefore illegal under the 
Act, the Supreme Court clearly was right in holding that 
the combination in the case of the Northern Seecurities 
Company was illegal. But here again the combination 
was in violation of the Act not on the ground that it 
lessened competition in trade or commerce, but because 
its purpose and effect were to maintain rates at a higher 
level than otherwise would prevail, thereby imposing a 
burden or restraint upon the interstate commerce of the 
public. 

Now, what has the Supreme Court actually decided in 
regard to industrial combinations? The Supreme Court 
has decided that a combination or conspiracy of trade 
unionists to boycott interstate trade in the products of a 
manufacturer or merchant is in violation of the Act 
because such combination or conspiracy would restrain 
the freedom of commerce between the manufacturer or 
merchant against whom the boycott is directed and his 
customers. The Supreme Court also has decided in a 
number of cases that combinations or contracts among 
manufacturers or merchants to monopolize any branch 
of interstate trade or commerce were prohibited by the 
second section of the Act and were unlawful. Contracts 



The Sherman Anti-Trust Act 325 

and combinations to monopolize an industry or branch of 
trade were unlawful at common law but no adequate 
remedy existed for the enforcement of the common law 
rule. Was it revolutionary or unreasonable to enact a 
United States law that could be enforced in order to 
furnish an adequate remedy to prevent such contracts and 
combinations to monopolize interstate trade or com- 
merce ? 

The Anti-Trust Act does not prohibit restraints of 
competition. The word "competition" does not appear 
in the Act. It prohibits only restraints of trade and com- 
merce and monopolies or attempts to monopolize. The 
Supreme Court never has decided, and it is not likely 
that it ever will decide, that an industrial combination, 
whether in the form of a co-partnership, or of a corporate 
consolidation, or of a holding company, is in restraint 
of commerce within the meaning of the Anti-Trust Act 
if the combination merely diminishes competition among 
those combining without constituting a monopoly or an 
attempt to monopolize, and if there is no attempt, by a 
boycott or other unlawful means, to interfere with the 
freedom of commerce of others. 

The question remains, what constitutes monopolizing 
or attempting to monopolize within the meaning of the 
second section of the Act. The word "monopolize" evi- 
dently was used in a popular sense, and not in a technical 
sense. The word "monopoly" in its popular sense implies 
such control of an industry or branch of trade as prac- 
tically precludes competition and as will enable those 
combining to control and dictate prices. A combination 
that diminishes competition in a branch of trade does 
not create a monopoly if effective competition remains 
possible. A combination involving 90 per cent of a 
branch of trade might properly be held to create a mon- 
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opoly though a combination involving only 60 per cent 
could not in any fair sense of the term be called a mon- 
opoly. You will recall that Mr. Bryan proposed in effect 
to define a monopoly as a combination involving 50 per 
cent of a branch of trade. Such a rule would be quite 
arbitrary and would not apply fairly in all cases. I be- 
lieve better results would be obtained by leaving it to 
the courts to decide what under all the circumstances of 
a given case constitutes a monopoly or an attempt to 
monopolize a part of interstate trade or commerce. But 
I think that Mr. Bryan had the right principle in mind. 
The test whether a combination should be prohibited is 
not whether it diminishes competition among those com- 
bining, but the test is whether it creates a monopoly or 
constitutes an attempt to create a monopoly in any branch 
of trade or commerce ; in other words, whether it creates 
such concentration of control of an industry or branch 
of trade as practically precludes competition and confers 
the power to fix prices. 

I know there are those who hold that the era of 
competition is past and that all laws prohibiting industrial 
monopolies should be repealed. This I believe is a short- 
sighted view. Our people became enterprising and re- 
sourceful and our country became rich and prosperous 
during the era of competition, and largely owing to the 
stimulus of competition. Competition and struggle are 
necessary to develop strong and resourceful men. The 
monopolization of the industries of the country surely 
would result in lessening the initiative, the resourceful- 
ness, and the enterprise of our people. I know it is claimed 
that the monopolization of industries would result in 
economies of production ; but you know, and I know, that 
if the monopolization of our industries were allowed by 
law, many monopolies would be created for the purpose 



The Sherman Anti-Trust Act 327 

of destroying competition and controlling prices and 
profiting at the cost of consumers, or for the purpose of 
floating securities on the New York Stock Exchange, 
rather than for the purpose of securing more efficient and 
more economical methods of production. But whatever 
view be taken as to the economic value of monopolies, 
we must not forget our social and political conditions. 
The monopolization of the industries of the country in- 
evitably would lead to a popular demand for strict gov- 
ernmental regulation of monopolies and probably would 
result in hostile legislation of a dangerous character. 
Therefore, I believe it to be best for the whole country, 
including those who are interested in our large industrial 
combinations, that the Sherman Anti-Trust Act should 
be kept upon our statute books, and that it should be 
enforced according to what I believe to be its true intent 
and purpose, namely, as prohibiting combinations to re- 
strain the freedom of commerce of others and as prohibit- 
ing monopolies and attempts to monopolize, but not as 
prohibiting industrial combinations, however large, so 
long as they do not involve monopolizing, or attempting 
to monopolize, a branch of interstate trade or commerce. 



